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I. INTRODUCTION

Participation is tantamount to the legitimacy of democratic political
systems. The U.S. Constitution and relevant amendments' ensure that the
right to participate may be exercised by a broad cross-section of the
country's citizenry. Exercising these rights is a mean by which the public is
granted the opportunity to express its views to those who govern.2 While
voting is just one of the political expressions guaranteed in the U.S.
Constitution, it is the means most often used.3
* Professor, Department of Political Science, Univ. of Cent. Fla.
1. The 15th Amendment protects one from race discrimination in voting that is inferred in
the 14th Amendment; the 19th Amendment protects one from sex discrimination in voting; and
the 26th Amendment forbids anyone 18 years of age and older from being denied the right to vote
if otherwise qualified. The 24th Amendment eliminates poll taxes which placed a burden on
voting among the poor.

2. WILLIAM FLANIGAN & NANCY ZINGALE, POLITICAL BEHAVIOR OF THE AMERICAN
ELECTORATE 186-87 (9th ed., CQ Press 1998).
3. Id. at 15.
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While voting rights may be guaranteed, and are most often used, they
are rarely exercised. Recent decline in voter turnout has troubled analysts,
politicians, and scholars. Each one of them offers a myriad of explanations
for, and consequences of, the turnout decline. These explanations are
sociological, psychological, and institutional in orientation.' Sociological
explanations focus on the notion that members of certain social groups tend
to vote more than others. Social group analysis generally examines race,
age, gender, education, income, social class, and ethnicity.5 Psychological
explanations are linked with how potential voters perceive the political
system, and how those perceptions impact the level and type of political
participation.6 Institutional explanations note that laws, regulations, and
other requirements tied to the voting process either create or minimize
barriers of participation." The nature of these barriers may pose greater
hurdles for some groups. Among the many reasons articulated regarding
Americans' failure to exercise voting rights is the perception that the
electoral system lacks legitimacy This reasoning means elections (and the
rules tied to participating in them) are both statutorily and constitutionally
appropriate, but not always perceived as legitimate.'
It is important to note that the constitutionality and legitimacy of
electoral and governmental systems, while related, are not synonymous.
The gap between them is potentially very wide. This possibility became
especially pronounced during the 2000 presidential election when a
combination of state and federal courts used constitutional principles to
resolve numerous questions when determining how the popular vote in
Florida would be counted. The winner ofFlorida's popular vote would win
the electoral college vote, and with it, the presidency of the United States.
While the U.S. Supreme Court ultimately determined the constitutionality
of the popular vote, the legitimacy of that determination, as well as its
consequences, will undoubtedly remain a question for the near and distant
future.

4. PAUL ALLEN BECK & MARJORIE RANDON HERSHEY, PARTY POLITICS IN AMERICA 149-53

(9th ed., Addison Wesley Longman 2000).
5. FLANIGAN & ZINGALE, supra note 2, at 95-103.
6. Id.
7. Id. at 159-61; see also Richard W. Boyd, The Decline of Voter Turnout: Structural
Explanations,9 AM. POL. Q. 133-59 (1981).
8. Larry Hugick & Leslie McAneny, A GloomyAmerica Sees a Nationin Decline,No Easy
Solutions Ahead, GALLUP SATISFACTION INDEX; see also special issues of GALLUP POLL
MONTHLY, Sept. 1992, at 2; SUSAN J. TOLCHIN, THE ANGRY AMERICAN: How VOTER RAGE IS

CHANGING THE NATION. ch. I (Westview Press 1999).
9. TOLCHIN, supra note 8, at 14-18.
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The constitutionality-legitimacy gap in elections is discussed here, along
with many factors contributing to it, through the perceptual lens of first
time voters. This Article focuses on younger persons who voted for the
first-time in the 2000 election because they had become old enough to vote.
Those voters between eighteen and twenty-four constitute the highest
under participant voting age group in the United States."0 It is contended
by the author that the 2000 presidential election turmoil more acutely
affected first-time voters than other experienced voters. First-time voters'
concerns about the legitimacy of the election are that much more relevant
when compared with those expressed by experienced voters. This
distinction is important because the more experienced that voters become,
the easier it is for them to overcome sociological, psychological, and
institutional barriers to voting."
Prior voting experience is an excellent predictor of future electoral
participation. Experience makes one more committed to the process, so
that the necessary effort to participate is deemed worthwhile.' 2 Further, the
positive perceptions associated with that activity are enhanced.
A low and ever declining turnout among young people is often
attributed to a combination of life experiences. At this stage in one's life,
personal concerns such as pursuing a college education or career, and
seeking a spouse, supersede political attention and participation. 3 Personal
obligations override the sense ofpolitical responsibility. 4 According to this
view, once the young person's personal dust settles, his or her attention can
then turn to politics.
II. WHY DOES THE 2000 ELECTION CONCERN US PARTICULARLY IN
RELATION TO FIRST-TIME VOTERS?

Will those who overcame the necessary barriers to vote for the first time
forego future opportunities because oftheir perceptions about the election?
The heightened concern about the legitimacy of the election may turn firsttime voters away from future elections.
Concerns about declining turnout among younger persons cross partisan
lines. Younger persons tend to identify themselves more as independents

10. BECK & HERSHEY, supra note 4, at 159-60.
11. See John Strate et al., Life Span, Civic Development and Voting Participation,83 AM.
POL. Sci. REV. 443-64 (1989).
12. Id.at 454 ("As people show up at the polls and vote... they develop voting habits and
an increased sense of citzen duty.").
13. SIDNEY VERBA & NORMAN NIE, PARTICIPATION INAMERICA: POLITICAL DEMOCRACY
AND SOCIAL EQUALITY 145-47 (Harper & Row Publishers 1972).
14. Id.
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rather than Democrats or Republicans. 5 Like other independents, younger
persons tend to feel more detached from the political process and vote in
lower numbers than partisan identifiers.16 Younger persons who do identify
with a political party also demonstrate lower turnout rates than older
partisans. These trends indicate that lower turnout among younger persons
is not an issue to be addressed by one political party alone; rather, these
trends are a matter much broader in scope. The short- and long-term impact
of such trends is explored here.
III. THE GAP BETWEEN CONSTITUTIONALITY AND LEGITIMACY
The gap between constitutionality and legitimacy is critical in a
representative democracy. The narrower the gap, and the more positive the
view that the election meets both criteria, the more likely that the polity will
support the political system.' 7 The adherence to the rules of implementation
determine the constitutionality of an election. If the rules are violated, one
could argue that the results of the election were illegally determined.
Legitimacy, by contrast, is determined when the public and its officeholders
deem both the process and the outcome of elections as fair. Polities are
more likely to support legitimate elections than those elections are
perceived as not legitimate.'" Polities that support election outcomes are
also more likely to support, and follow, the governments that are created
and shaped by those elections."' This fact means that voters will more likely
adhere to regulations and other government decision-making, even though
they did not support the victors in a particular election.2" Such civic
commitments foster stable governments and stable societies. Thus, the
legitimacy of elections, rather than the constitutionality, fosters greater
support for the governments that they create. An election following all
relevant laws, statutes, and constitutional directives is not necessarily
considered legitimate.
One key element ofthe gap between constitutionality and legitimacy is
voter turnout. 2' There is no requirement that people vote in the United
States. In fact, the only advanced industrialized democracy that requires

15. FLANIGAN & ZINGALE, supranote 2, at 87.
16. BECK & HERSHEY, supra note 4, at 144; FLANIGAN & ZINGALE, supra note 2, at 40-4 1.
17. Confidence in PoliticalInstitutions 1967-1995, HARRIS SURV., 1995, at 1.
18. TOLCHIN, supra note 8, at 121-26; ROBERT ERIKSON & KENT L. TEDIN, AMERICAN
PUBLIC OPINION: ITS ORIGINS, CONTENT, AND IMPACT 155-62 (6th ed., Longman 2000).

19. Id.
20. Id.
21. TOLCHIN, supra note 8, at 125; see also BENJAMIN BARBER, STRONG DEMOCRACY:
PARTICIPATORY POLITICS FOR A NEW AGE 187, 272 (Univ. of Cal. Press 1984).
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participation, Australia, enjoys a ninety-six percent voter turnout rate. By
contrast, voter turnout in the United States is among the lowest of
advanced industrialized democracies. The average turnout over the last
several elections hovers just above fifty percent.2 2 Switzerland is the only
advanced industrialized democracy with lower average turnout rates than
the United States.
The electoral system provides the public with an ongoing, periodic
opportunity to vote. While many Americans utilize their voting rights, equal
numbers do not. Turnout in American elections remains a puzzle to many.
For some, declining turnout means that the public is generally pleased with
the way that government is operating, and therefore, chooses to focus on
its private life.23 Others argue that declining turnout represents a
disaffection and disinterest in political leaders and institutions.2 4 This
assertion means that the lower the turnout, the less likely that the public will
perceive the election as legitimate. By contrast, higher voter turnout in
advanced industrial democracies may serve as an indicator of system
stability2 5 where the public will more likely support the decisions that
emerge from the government than in a low turnout situation. The
constitutionality of elections would not be questioned based on turnout
alone, although its legitimacy might. Additional concerns arise when public
opinion polls suggest that those who do not deem the government
legitimate (such as those most likely to assert that government is looking
out for big business and not the common person) are less likely to vote,
when compared with those who believe that the government is looking out
for their interests.26
Turnout is but one factor in determining the legitimacy of elections. The
2000 election also showed that other factors contribute to declining

22. National voter turnout in 2000 was 51%, in 1996 it was 49%, and in 1992 it was 55%.
FLANIGAN & ZINGALE, supra note 2, at 33; see also POMPER, THE ELECTION 2000: REPORTS AND

INTERPRETATIONS 134 (N.Y., Chatham House 2001).
23. STEVEN A. PETERSON, POLITICAL BEHAVIOR: PATTERNS IN EVERYDAY LIFE 76-77 (Sage
Publ'ns 1990); ERIKSON & TEDIN, supra note 18; see also HARRY HOLLOWAY & JOHN GEORGE,
PUBLIC OPINION 60 (St. Martin's Press 1976); SEYMOUR MARTIN LIPSET, POLITICAL MAN 68-69

(Doubleday 1960).
24. Paul R. Abramson & John Aldrich, The Decline of ElectoralParticipationin America,
76 Am. POL. Sci. REv. 502-21 (1982).
25. There are notable exceptions where high voter turnout was a sign of voter outrage and
a mandate for change, such as the 1932 election.
26. CAMPAIGN STUDY GROUP, NO-SHOW '96: AMERICANS WHO DON'T VOTE: A STUDY OF
LIKELY NONVOTERS FOR THE MEDILL NEWS SERVICE AND WTTW TELEVISION, monograph, 1996;
see also STEVEN J. ROSENSTONE & JOHN MARK HANSEN, MOBILIZATION, PARTICIPATION, AND

DEMOCRACY IN AMERICA 141-56 (Macmillan 1993); Raymond Wolfinger et al., Predictorsof
ElectoralTurnout: An InternationalComparison,9 POL'Y STUD. REV. 555 (Spring 1990).
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legitimacy, such as concerns about voter fraud, ineffective (albeit legal)
election equipment, and balloting procedures. Additionally, the fact that the
courts, rather than the people, decided the outcome of the election contest
may have also contributed to the view that the election was not legitimate.
Months after George W. Bush took office, the legitimacy of his victory
continues to be an underlying theme in analyses of his decision-making, the
basis for proposed election reforms in Florida, and fodder for late night
television talk shows.
Nonetheless, it is important to address the constitutionality of elections
because of its role in fostering election legitimacy. The constitutionality of
elections is compromised when otherwise eligible voters are deprived of
their voting rights. When this occurs, the constitutionality, as well as the
legitimacy of the election, is called into question.
The federal government took meaningful steps in fostering both the
constitutionality and legitimacy of elections when it passed the Voting
Rights Act in 1965.27 This law targeted blacks living in the South who had
been deprived of their Fourteenth and Fifteenth Amendment rights. Ratified
in 1868 and 1870 respectively,28 the Fourteenth and Fifteenth Amendments
guaranteed that citizens would not be deprived of the right to vote on
account ofrace. Nonetheless, southern state legislatures imposed numerous
obstacles on blacks that effectively deprived them of these rights.29 These
obstacles included good citizenship tests, literacy tests, grandfather clauses,
poll taxes, all-white primaries, and other forms of intimidation.3"
Constitutional amendments and case law removed several of these
obstacles. For example, the Twenty-Fourth Amendment, passed in 1964,
deprives states of the right to levy poll taxes.3 Smith v. Allwright32
provided that political parties were not protected by the First Amendment's
"freedom of association" clause when they forbade blacks from
participating in their primaries. The U.S. Supreme Court stated inAllwright
that, because political parties fulfilled a critical function of elections by
determining candidates for office, the parties were held to the Fourteenth
and Fifteenth Amendment's provisions regarding race discrimination in
elections.33

27. See generallyVoting Rights Act of 1965, § 2, 79 Stat. 437 (1965) (codified as amended
at 42 U.S.C. § 1973 et seq. (2001)).
28. U.S. CONST. amend. XIV, § 2; U.S. CONST. amend. XV.
29. BECK & HERSHEY, supra note 4, at 154.
30. Id., such obstacles also targeted poor whites.
31. U.S. CONST. amend. XXIV.
32. 321 U.S. 649, 654-66 (1944).
33. Id.
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Key provisions of the 1965 Voting Rights Act removed the remaining
obstacles. Good citizenship and literacy tests were outlawed nationally. a4
Counties with less than fifty percent ofregistered, otherwise eligible voters
were subject to additional federal oversight.35 Federal registrars were
required to oversee registration, primaries, and general elections in such
counties, while the pre-clearance provision required that the U.S.
Department of Justice clear any election-related change, either major or
minor, prior to implementation.3 6 With the Voting Rights Act and its later
amendments, the federal government directed its effort toward ensuring the
constitutional rights that had been guaranteed nearly one hundred years
earlier with the Fifteenth Amendment.37
The 1965 Voting Rights Act achieved two meaningful changes that are
relevant here. First, it confronted southern states' efforts to circumvent the
Fourteenth and Fifteenth Amendments. The numerous obstacles imposed
on blacks and poor whites prevented these groups from enjoying
constitutional guarantees. The second change that occurred was that the act
itself fostered legitimacy of elections among those persons who would
otherwise not consider them legitimate. The federal government's decision
to take meaningful action fostered election legitimacy.3" Several indicators
provide evidence of this impact.
First, voter registration rates in the South have increased tremendously
since the Voting Rights Act was passed.3 9 Far more blacks than in the past
are taking advantage of the opportunity to register.4 ° Voter turnout has
increased among blacks as have the number of blacks seeking and securing
public office. 4' There are now more African-Americans elected from the
South than ever before.42 Incumbency advantages, coupled with increases
in voter turnout and efforts to secure election to the U.S. House of
Representatives among blacks through the creation of majority-minority
districts, have collectively resulted in more African-Americans securing

34.
U.S.C. §
35.
36.
37.
38.
1997).

The Voting Rights Act of 1965, 79 Stat. 437 (1965) (codified as amendment at 42
1973aa (2001)).
79 Stat. 437.
Id; see also http://www.usdoj.govlcrt/voting/intro_b. htm.
The Voting Rights Act of 1965, 79 Stat. 437 preamble; U.S. CONST. amend. XV.
See RICHARD K. SCHER ET AL., VOTING RIGHTS AND DEMOCRACY 146 (Nelson Hall Inc.

39. LuciuS J. BARKER ET AL., AFRICAN AMERICANS AND THE AMERICAN POLITICAL SYSTEM

74, 243 (4th ed., Prentice-Hall 1998).
40. See LYNNE M. CASPAR & LORETTA E. BASS, CURRENT POPULATION REPORTS: VOTING
IN THE ELECTION OF NOVEMBER 1996, Series P20-504 (1996).
REGISTRATION
AND
41. BARKERETAL., supra note 39, at 85.

42. Id. at 74, 243.
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elected office at all levels of government.43 This growth in overall
participation is a sign that many of the barriers created as a means to
prevent black participation have been eliminated. These trends demonstrate
that the constitutionality of the Fourteenth and Fifteenth Amendments is
now being realized in practice.
The second impact of the 1965 Voting Rights Act is that it fostered
electoral legitimacy among blacks of voting age. Public opinion trends show
that the differences between black and white political efficacy levels have
narrowed since the passage of the act." More blacks demonstrate higher
levels of both internal and external political efficacy'over time. These
increases have caused and have been caused by increasing levels of political
participation among blacks.45 While the Voting Rights Act guaranteed such
rights, this Act in no way ensured that blacks would exercise these newly
protected rights.
Accordingly, the Voting Rights Act suggested the importance of
bridging the gap between blacks being guaranteed voting rights and actually
exercising them. Without the sense that the political system would be
responsive to various concerns as well as interested in what those concerns
actually were, blacks may have remained at the same low activity level
despite the federal government's efforts. Increases in political efficacy levels
suggest that the reinforcement of constitutional guarantees encouraged the
perceived legitimacy of the elections system.
The African-American experience demonstrates that one factor
contributing to a previously disenfranchised group choosing to participate
once federal guarantees have been implemented is the sense that their
participation is meaningful. One approach to promoting the view that
electoral participation is meaningful to first-time voters is to make the
elections themselves legitimate in their eyes.

IV. FIRST-TIME

VOTERS, CONSTITUTIONALITY,
AND THE LEGITIMACY OF ELECTIONS

Like African-Americans, young people were guaranteed voting rights
through constitutional amendment.46 Added to the U.S. Constitution in

43. BLACK ELECTEDOFFICIALS: ANATIONAL ROSTER xxiii (21st ed. 1993); see also Charles
-ameron et al., Do Majority-MinorityDistrictsMaximize Substantive Black Representation in
Congress?, 90 AM. POL. SCI. REV. 794-812 (Dec. 1996).
44. See Lawrence Bobo & Franklin D. Gilliam, Jr., Race, SociopoliticalParticipation,and
Black Empowerment, 84 AM. POL. SCI. REV. 382-83 (1990); FLANIGAN & ZINGALE, supra note 2,
at 13.
45. See supra note 44.
46. U.S. CONST. amend. XXVI.

20011
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1971, the Twenty-Sixth Amendment forbade states from depriving voting
rights from persons otherwise eligible to vote if they had reached the age
of eighteen.47 Unlike blacks, young people were not subjected to the same
intimidation and harassment that blacks experienced. Nonetheless, young
people have experienced governmentally-imposed barriers which, while not
intended to prevent them from voting, have had a disproportionately
negative effect on their voting habits.
A short review of these barriers, coupled with several federal and
statewide efforts to reduce their impact, is in order. This Article will look
at residency and registration requirements.
Residency qualifications constitute one registration criterion. Residency
requirements oblige one to live at a particular address for a specified period
of time in order to be deemed a resident at that address. Failing to meet
residency requirements means that one is not eligible to use that address for
voting purposes. Residency requirements had been used in the past to
prevent various groups from voting by requiring that people live at one
particular address for an inordinately lengthy period of time. Since 1972, no
state may require any person to reside at a particular address for voter
registration purposes for more than 30 days. 48 About half of the states
require thirty or almost thirty days for registration purposes. Others, such
as Wyoming, simply require that the voter shows that she or he lives in that
particular district on election day.49
Registration is one voting eligibility requirement. The registration
process itself, required in all states except North Dakota, entails providing
one's name, address, birth date, gender, and race. Some states, such as
Florida, also require that new registrants sign a loyalty oath to the Florida
and U.S. Constitution. ° In many areas, voter registration cards must be
produced, alone or in combination with a second form of identification, to
vote on election day. One may vote once one is registered at a particular
address within the specified time frame. In some states, failure to vote in
several elections over a specific time period, such as four to ten years,
constitutes grounds for being purged from the voter registration records."
Failure to adhere to either residency or registration requirements means that

47. Id.
48. See Bums v. Fortson, 410 U.S. 686,687 (1973); Dunn v. Blumstein, 405 U.S. 330, 360
(1972).

49. WYO. STAT. ANN. § 22-1-102(a)(A-F) (Michie 2001).
50. The "Florida Voter Registration Application Form" requires that one affirm the
following statement: "I will protect and defend the Constitution of the United States and the
Constitution of the State of Florida."
51. COUNCIL OF STATE GOVERNMENTS, THE BOOK OF THE STATES (1998-99), ch. 5 (1998).
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an otherwise eligible person will be unable to vote on election day. 2 Taken
together, these requirements place barriers before those who would
otherwise be eligible to vote.
For younger people, registration, and residency requirements are often
perceived as a greater hurdle to voting than they are to their older
counterparts. Many argue that the higher than average mobility rate of
younger people makes it more difficult for them to establish the necessary
community connections, including registering to vote, in a timely manner.53
If high mobility alone contributes to low voter registration rates, then the
highest mobility group would likely be more negatively impacted by such
requirements.
There are other barriers to younger people voting besides residency and
registration requirements that are not erected by the political system itself.
These additional barriers exacerbate those age-related barriers already in
place that are directly or indirectly affected by one's age.
For example, Wolfinger and Rosenstone argued that personal
relationships achieve an indirect influence on voter turnout.5 4 They argued
that marital status and mobility constitute the primary voting disincentives
among those under twenty-five years of age. 5 Spouses also provide each
other with interpersonal exchange opportunities on many issues, including
politics. Such influences are especially pronounced for those with less
interest in politics.56 Other scholars note that those who are highly
interested, informed, and involved tend to vote more often than their
attitudinal opposites - the apathetic, uninvolved, and ill-informed."
Because a high proportion of those under twenty-five have never married
and lack political stimulation from a spouse, it follows that these individuals
are less interested in politics and are also less likely to vote.5"
Frequent relocations also inhibit the formation of an emotional bond
with one's community. Those with established community ties tend to
participate at higher rates than those who move often.59 Community
integration facilitates participation because one becomes centrally situated

52. See FLANIGAN & ZINGALE, supra note 2.

53. See Id.
54. RAYMOND E. WOLFINGER & STEVEN J. ROSENSTONE, WHO VOTES? 44-46 (Yale Univ.
Press 1980).
55. Id.; see also Peverill Squire et al., Residential Mobility and Voter Turnout, 81 AM. POL.
Sci. REv. 45-65 (1987).
56. See ANGUS CAMPBELL ET AL., THE AMERICAN VOTER 109 (Wiley 1960).
57. See FLANIGAN & ZINGALE, supra note 2, at 38.

58. See Strate et al., supra note 11; RuY A. TEIXEIRA, WHY AMERICANS DON'T VOTE:
TURNOUT DECLINE INTHE UNITED STATES 1960-1984 (Greenwood 1987).
59. See WOLFINGER & ROSENSTONE, supra note 54, at 51.
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in society as "voting seems to make sense mostly as an act of social
participation or civic involvement.... Thus people who are settled in one
place vote more than people who move around. Married adults vote more
frequently than unmarried." 0 A sense of rootlessness may cause those who
move often, or have lived in their community for a short time, to question
their stake in the system. Community ties provide an impetus for
participation. The higher than average mobility rates among younger
people, coupled with the political consequences of that mobility, contribute
to lower voter turnout.
While it is true that each of these factors may occur among all age
groups, they do have an inordinate impact on persons with higher mobility
rates. In response to declining voter turnout, then Governor Bill Clinton
campaigned for legislation that would make voter registration easier when
he ran for president in 1992. While president, he oversaw the enactment of
the National Voter Registration Act of 1993,61 which went into effect in
1995.62 Congress created its key provisions to broaden the accessibility of
voter registration sites. The final version of the legislation allows persons
to register at various sites including driver's license bureaus (hence the
moniker "Motor Voter"), social security offices, public assistance agencies,
and military recruitment centers.63 Its purpose was to reduce the
registration barrier that hindered so many people from otherwise being
eligible to vote.6"
The impact of the law has been mixed; while there has never been a
higher proportion of the otherwise eligible electorate actually registered to
vote, voter turnout since the law was enacted has declined. The 1996
presidential election, the first following the enactment ofthe National Voter
Registration Act, produced a significantly lower turnout than in the 1992
election.
The National Voter Registration Act of 1993 represents one way that
the federal government retains its current elections structure (mandating
registration) while making that requirement easier to achieve. In some
critically important ways, the National Voter Registration Act has the
potential to serve a similar role for young people as the Voting Rights Act
did for blacks. These two laws are comparable because each represents the
60. NELSON POLSBY & AARON WILDAVSKY, PRESIDENTIAL ELECTIONS: STRATEGIES AND
STRUCTURES OF AMERICAN POLITICS 9 (10th Ed., Seven Bridges Press 2000).

61. National Voter Registration Act of 1993, 107 Stat. 77 (1993) (codified at 42 U.S.C. §
1973gg et seq.).
62. Id. Section 13(2) of the National Voter Registration Act states that the Act will take
effect on Jan. 1, 1995 (107 Stat. 77 § 13(2) (1993)).
63. Id.at § 7 (codified at 42 U.S.C. § 1973gg-5).
64. Id. at § 2(b)(1).
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potential for improving efficacy and a sense of connection to the political
process within an under-participating group. As with the Voting Rights Act
of 1965, the National Voter Registration Act reinforces legal rights by
making the exercise of those rights easier to accomplish.
Yet the Voting Rights Act would not have achieved its desired goal of
improving participation among blacks unless it legitimized the elections
system in the eyes of those who felt disenfranchised from it and lacked
political efficacy. The perceived legitimacy of the Voting Rights Act was
one key factor in its success. Similarly, the National Voter Registration Act
has the potential for improving the perceived legitimacy of the elections
system by making it easier to overcome this key registration barrier.
Younger persons have higher mobility rates than older persons and are thus
more impacted by the residency/registration barrier. Yet the National Voter
Registration Act will not achieve its desired impact of bringing more underparticipant voters to the polls unless these voters perceive the system as
welcoming and worth the trouble.
V. REACTION TO THE COURT BATTLE IN FLORIDA

Did the thirty-six day court battle over Florida's popular-vote count
make the system appear welcoming and worth the trouble for its less
experienced entrants? What is the potential impact of the 2000 election on
perceived legitimacy and future participation among newly-enfranchised
voters?
It is my contention that the potential impact is negative in both the
short- and long-term. Younger voters must overcome registration and
participation barriers that, while similar to their older counterparts, have a
more pronounced impact on them because of their lifestyle (high mobility,
lower married percentage, other priorities), and lack of prior political
experience. These barriers already contribute to, and are caused by, lower
than average efficacy levels among younger people.
The story that emerged from the post-election day contest in Florida
may have had a particularly negative impact on anticipated participation and
efficacy levels among younger voters. Daily news reports showed that
ballots were being tossed out for many reasons.65 Some ballots were
discarded because the intent of the voter could not be determined.
Questions arose regarding whether hanging or dimpled chads indicated

65. Tom Fiedler, Introduction: The Encore of Key Largo, in OVERTIME: THE ELECTION

2000 THRILLER (Larry Sabato ed., 2002).
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voter preference for a particular candidate.66 Further questions arose
regarding "overvotes," where the voter not only indicated a preference for
a person whose name appeared on the ballot by punching the ballot or
filling in a bubble with a pen, but also wrote that person's name in the
"write-in" portion. Some absentee ballots were challenged because they did
not have the proper postmark that indicated that they were mailed no later
than election day. There were situations where preference for two or more
candidates for the same office was indicated, whereas other voters
suggested that they meant to vote for one particular candidate but the
format of the ballot confused them. Some voters ended up voting for a
candidate that they did not support. Taken together, these practices were
considered errors caused by the voters themselves.67
In addition to concerns regarding voter errors, numerous news reports
also showed how otherwise legitimate votes were not counted because of
errors committed by poll workers. Ballots were found in the trunks of poll
workers' cars and in public parks. There were also allegations of poll
workers refusing persons the right to vote because their names erroneously
appeared on a list of convicted felons whose civil rights had not been
restored. In some areas, registered voters were refused the right to vote
because they could not produce two forms of identification; whereas in
other precincts, one form of identification was deemed sufficient. There
were also reports that persons who had registered to vote in various
locations (permitted under the National Voter Registration Act) could not
vote because their materials were not properly processed in time. Some of
the equipment also malfunctioned, tossing out incomplete ballots despite
the clear intent of the voters.
News reports also revealed that system malfunctions and errors on the
part of both voters and poll workers were not new. The vote margin
between Bush and Gore in Florida was so narrow that the consequences of
these errors likely affected the outcome of the vote.68 These errors, which
had previously gone unnoticed by many, suddenly became a matter of world

66. Paper ballots require one punch through the ballot with a stylus in order for that vote
to be fully counted. The part of the ballot that is punched out is called a chad. Those chads that
were not fully detached from the ballot were either hanging or dimpled. A hanging chad is one
where one, two, or three comers of the chad are separated from the ballot. This means that the
chad is still connected to the ballot even though the ballot has been punched with a stylus. A
dimpled chad is one where there is a stylus mark on the chad indicating the card had been touched
by the stylus.
67. Fiedler, supra note 65.
68. See Alan Agresti & Brett Presnell, Statistical Issues in the 2000 US. Presidential
Election in Florida, 13 U. FLA. J.L. & PUB. POL'Y 117 (2001).
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public opinion because the size of Florida's electoral vote was large enough
to determine the outcome of the presidential election.
VI. THE IMPACT OF THE COURT BATTLE ON POLITICAL BEHAVIOR

The impact of these startling revelations on first-time voters will likely
be far greater than on those who, because of prior voting experience, have
developed a strong commitment to the process so that they will continue
to vote, despite the peculiarities of the 2000 election. In addition to
sociological, structural, and psychological barriers, younger persons now
face the harsh reality that taking the time and making the effort to vote may
have resulted in the failure of the State to count their votes. Even if states
such as Florida decide to improve their voting systems through modernizing
equipment, better training of poll workers, creating more accurate
databases of eligible voters, standardizing eligibility requirements on
election day, and improving the registration process, these improvements
will not necessarily be deemed legitimate. As experience with the Voting
Rights Act and the National Voter Registration Act suggest, approaches
that make exercising constitutional rights easier do not necessarily make the
electoral system itself, and the political system of which it is part, appear
legitimate.
The short-term impact of the 2000 presidential election is likely
a
decline in" the perceived legitimacy of the political process. Further, this
decline will be more pronounced among those who already perceive that
the system lacks legitimacy because they feel detached from it. Many of
these feelings of detachment are linked to the political system itself because
it is not seen as welcoming and open to younger persons' participation and
input. In addition, there is the notion that votes cast are not necessarily
votes counted. This idea may drive the legitimacy decline down even
farther. Taken together, further voter turnout decline among younger
persons can be expected.
There are two reasons why younger persons' perceptions of system
legitimacy is of such great concern. First, voter turnout is in no way a factor
when determining whether an election meets constitutional and statutory
requirements. Second, an election that elicits low voter turnout, no matter
how low, provided that it has followed all of the appropriate procedures,
is as legal as a high voter turnout election. Yet constitutional and statutory
legality do not necessarily mean that the election outcome will be perceived
as legitimate. A winner will be named no matter how few people vote in
any election. Few notable elections, such as Miami's mayoral race in 1997,
have revealed such corruption that the election results were nullified and
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the election was conducted a second time the following year.69 Even in
those contests where corruption is evident, such as the 1960 presidential
election in Illinois and Texas, the absence of a challenge to the results
means that the outcome will be certified.7" The votes cast in that contest
will determine the winner.7 In nearly all elections - including federal,
state, and local, as well as all referenda and initiatives - the outcome will
be deemed constitutional and statutorily appropriate. Circumstances, such
as low-voter turnout, may indicate the public's perception that the system
lacks legitimacy despite propriety in the actual mechanics of the election
process.72 Still, low-voter turnout alone does not raise the suspicions of
corruption that would prompt government officials or candidates to
question an election outcome.
The long-term impact of low voter turnout is a concern regarding firsttime voters in 2000 on account of their age, because this group is also the
next generation of parents. As noted earlier, one reason why younger
persons do not vote is that they are not part of a social network that
encourages political activity.73 One aspect of such networks is spousal
support. Those who were ages 18-22 in the year 2000 will likely marry or
forge a long-term committed relationship and bear children over the next
2-3 election cycles, (4-12 years). These circumstances create opportunities
for spouses and partners to provide support for the political activity that
had been lacking in the past. The nature of that political activity is likely a
reflection of one's upbringing and family ties.
Among the many sources of political socialization, or how one learns
about politics, the family is the most important.74 Numerous studies have
shown that children from politically active families tend to become
politically active adults and vice versa.75 Children tend to share political

69. Mike Clary, Miami Without Mayoras Judge Voids Election; Voting: 'Massive.. Fraud'
in Absentee FormsCited New Ballotingto Take Place Within 60 Days, L.A. TIMES, Mar. 5, 1998,
at All.
70. STEVEN E. AMBROSE, NIXON: THE EDUCATION OF A POLITICIAN 1913-1962 (Simon &
Schuster 1987); David Greenberg, Was Nixon Robbed? The Legend of the Stolen 1960
PresidentialElection, (Oct. 6, 2000), available at http://slate.msn.com/?id=9 1350.
71. See supra note 70.
72. Stephen Earl Bennett & David Resnick, The Implications ofNonvotingfor Democracy
in the United States, 34 AM. J. POL. SCI. 771, 771-802 (1990).
73. See supra notes 54-58 and accompanying text.
74. See DAVID EASTON & JACK DENNIS, CHILDREN IN THE POLITICAL SYSTEM: ORIGINS OF
POLITICAL LEGITIMACY (McGraw-Hill 1996); ERIKSON & TEDIN, supra note 18, at 122; ROBERT
D. HESS & JUDITH V. TORNEY, THE DEVELOPMENT OF POLITICAL ATTITUDES IN CHILDREN (Anchor
Books 1969); M. KENT JENNINGS & RICHARD G. NIEMI, THE POLITICAL CHARACTER OF
ADOLESCENCE: THE INFLUENCE OF FAMILIES AND SCHOOLS (Princeton Univ. Press 1974).

75. See EASTON & DENNIS, supra note 74.

UNIVERSITY OF FLORIDA JOURNAL OFLA W & PUBLIC POLICY

[Vol. 13

opinions with their parents on many issues and take on the party
identification of one, if not both, of their parents.76 In those circumstances
where parents hold different party affiliations, children often take on the
party identification of the parent with whom they spend the most time or
the stronger political opinions of the two." Together, parents serve as
political role models to their children.7" Once those children reach the age
of political majority themselves, they will likely reflect their parents'
political views, party commitments, and political behaviors.79
But what if the parents do not deem the political system as legitimate
and disparage political activity for themselves and for their children? What
does this mean for the next generation of potential voters? It is highly
possible that turnout will continue to decline even further as the present
generation of younger voters choose not to participate and their spouses
and children follow in their example. Because the electoral system does not
require a minimum percentage of participants in order to be deemed
constitutional and legal, turnout decline will not threaten the
constitutionality ofthe system itself; rather, continuing turnout decline will
threaten the system's legitimacy.
For these reasons, the short- and long-term impact of the 2000
presidential election battle in determining Florida's popular vote should not
be minimized. Those persons who were already predisposed to lower-thanaverage political activity levels as well as levels of external and internal
political efficacy may feel more detached from the political system and may
transmit such beliefs onto their children.
VII. REVERSING THE TREND?
Two critical questions emerge from the issues raised here. First, should
we be concerned about the anticipated increased turnout decline in the near
and distant future? Yes, because higher participation rates contribute to and
are influenced by the public's perception of the legitimacy of the political
system. Failure of the system to achieve legitimacy, regardless of the
legality and constitutionality of the elections and political system, may bring
further detachment from it. A system that is not perceived as legitimate may
mean less respect toward it as well as the laws and policies emerging from
it. Ultimately, the system may experience instability levels that are unhealthy
for representative democracies.

76. Id.
77. Id.

78. Id.
79. Id.
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At the same time, perhaps we should not be concerned about whether
and how the 2000 presidential election may contribute to lower levels of
participation and perceived legitimacy. We should not be concerned
because public opinion does not immediately change with new policies. The
Voting Rights Act of 1965 did not result in an immediate change in
perceptions and participation rates among blacks. Rather, the process
shows that, once the Voting Rights Act was in place, voter turnout within
a group experienced a steady upward trend. By comparison, the National
Voter Registration Act made voter registration easier for younger people.
Because it is now easier to register, the notion that the system is more
welcoming and open than it was in the past may mean that participation
levels among younger people will increase in due time.
The second reason why we may need not be concerned about the 2000
presidential election is that, in many respects, the American public has a
short political memory span. Presidents such as Herbert Hoover and
Lyndon Johnson, who both won the popular and electoral vote by
comfortable margins in 1928 and 1964 respectively, had difficult quests for
re-election. Similarly, the public's anger with Richard Nixon did not prevent
it from electing a Republican president 6 years after Nixon left office in
disgrace in 1974. The 2000 presidential election may become a distant and
less meaningful memory as new issues, candidates, and policy questions
emerge.
The second question that arises is: Should efforts be undertaken that
will make the political and electoral system appear more open and
legitimate, particularly to those with less political experience? If so, who is
responsible for undertaking such approaches?
There are many ways that the political and electoral system could appear
more open and legitimate; however, most of these ways are either
impractical, expensive, or both. For example, the lowest voter turnout
group among any age cohort, those eighteen to twenty-four, is also the age
group forbidden from seeking federal office. One must be twenty-five in
order to be a U.S. Representative, thirty to hold a U.S. Senate seat, and
thirty-five to be president.80 The system may appear more welcoming and
representative if those who are old enough to vote be allowed to hold
federal office. After all, there are other groups, such as blacks, women, and
hispanics, who demonstrate that they are more likely to vote for members
of their own race, gender, or ethnic group when the other candidates are

80. U.S. CONST. art. I § 2 ci. 2; § 3 cl. 3; art. II § I cl. 4.

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 13

not of the same group. Scholars argue that these political minorities are
more likely to support political minority candidates to promote symbolic
representation, substantive representation, or both."
Accordingly, one might expect younger voters to support younger
people pursuing public office. Yet, older voters are not likely to support
younger candidates for many reasons which might include concerns about
lack of experience or that younger persons will not understand the issues
that older persons deem relevant. Allowing eighteen to twenty-four year
olds to pursue federal office would also require an amendment to the
Constitution. A constitutional amendment requires a super-majority from
both the state legislatures and the U.S. Congress. 82 Amending the U.S.
Constitution is difficult under any circumstance, and lowering the minimum
age in federal office would not likely garner the necessary support.
A second way to change the political system to make it appear more
open and welcoming would be to publicly finance all election campaigns.
Such public financing would be sufficient so that candidates could reach all
potential voters in any election district, regardless of prior voting history.
The Federal Election Campaign Act Amendments of 1974 provided partial
public financing of presidential campaigns.83 Once a presidential candidate
accepts public financing for his campaign during the post nomination phase,
he may no longer accept private monies.8 This means that presidential
candidates need not engage in fund-raising activities during the general
election campaign. As candidates for all offices except those seeking the
presidency are compelled to raise money from private sources, their efforts
to reach the most likely voters causes them to ignore those who have not
demonstrated prior activity. The candidates are most likely to contact those
voters exhibiting high levels of prior activity.85 The higher the voters' prior
activity levels, the more contacts that those voters will receive from
candidates. Such practices characterize pragmatic campaigning in the
absence of unlimited funds and time to campaign.86 Being contacted by a
candidate contributes to one's perception that the political system is open

81. See Kathleen Dolan, Votingfor Women in the 'Year of the Woman, '42 AM. J.POL. SCi.
272, 279-81 (1998); see also Frank D. Gilliam, Jr., Exploring Minority Empowerment: Symbolic
Politics, Governing Coalitions and Traces of PoliticalStyle in Los Angeles, 40 AM. J. POL. Scl.
56, 64 (1996).
82. U.S. CONST. art. V.
83. Federal Election Campaign Act Amendments of 1974, 88 Stat. 1263 (1974).
84. Id. at 1292
85. Peter W. Wielhouwer & Brad Lockerbie, PartyContactingandPoliticalParticipation,
1952-90, 38 AM. J. POL. Sci. 211, 211-29 (1994).
86. Id.
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and welcoming. 7 Therefore, those not contacted by candidates are less
likely to feel connected to the political process."8 Most candidates simply
cannot afford to contact every potential voter in a district, nor can they
contact every potential voter with the same level of contact, as long as
there is private financing of political campaigns.
Both of these policy changes, a constitutional amendment, and public
financing of all federal, state, and local campaigns, are not likely to
transpire because of a lack of public and governmental support.
Accordingly, the political system itself, which has taken an active role in
developing policies that achieve the dual goal of fostering both
constitutionality and legitimacy, is not likely to pursue further action in this
regard.
VIII. CONCLUSION

It is critical that policymakers, scholars, analysts, and the general-public
turn their concern to the concept of fairness in elections from a legitimacy
perspective rather than a constitutionality perspective. Efforts to make the
system more fair and open have not achieved the perception change that
will encourage younger voters to participate at the same level as their older
counterparts. Further, if states such as Florida make significant changes in
their manner of holding elections to avoid the difficulties experienced in
2000, and if these changes are well-publicized in Florida and across the
nation, then perhaps those who believe that their votes do not count will be
willing to re-enter the system on their next opportunity, rather than turn
away from it. Finally, if candidates and policymakers take a more active
role in connecting with younger voters in how they frame issues and how
they budget their time and campaign resources, a more active, younger
electorate might emerge. It is critical to heed the presence of these younger
potential voters as part of the political system. They are positioned to
achieve the greatest impact on the next generation of voters. It is their
perception of the legitimacy of the system and the worthiness of their
participation in it that will ultimately shape the quality of our democracy.
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